IN COUNSEL
S U MMER 2017

1

WELC O ME

Welcome to the latest edition of our In Counsel publication. After a General Election that left the
Conservative Party with less than a majority in Parliament, the Queen’s Speech on 21 June 2017
was unsurprisingly very Brexit focused with the European Union (Withdrawal) Bill (previously
referred to as the Great Repeal Bill), as the key piece of legislation over the next two-year period.
Other Government legislative initiatives, such as the proposals for greater transparency through
introduction of a new register of beneficial owners of overseas entities owning UK property have
– at least for now – apparently been dropped.
In this update we outline other recent legal developments affecting your business, in particular, a
Commercial Court case which emphasises the risks of excluding liability for “consequential loss”
under a contract; and the new Prospectus Regulation, which will partly apply from 20 July 2017.
We also look at the critical issues facing family businesses, examining how family owners can ensure
their businesses remain successful, and analyse the restrictive approach the High Court has taken
in a recent decision on both litigation privilege and legal advice privilege. Sexual harassment in
the workplace is in the spotlight after widespread publicity of claims by a former employee at
technology firm Uber and our Employment team outlines a number of measures an employer can
take to prevent workplace harassment.
We further provide, among others, an overview of the proposed extension of the Senior Managers,
Certification and Conduct Rules regime the Financial Conduct Authority is currently consulting
on; examine the state of the law governing colour trade marks; and report on the restructuring
proposal by Hoover Limited in relation to its largest defined benefit pension scheme. Our Property
team highlights key points in the process of transferring leased premises obligations to another
company, and our Private Client team reports on the Government’s plans to reform the taxation of
non-domiciliaries.
If you would like to know more about any of the topics covered in this update please get in touch.
Wedlake Bell News
We welcome Blair Adams who joins as a Partner in the Employment team. Blair specialises in
corporate employment matters, where he regularly advises clients on a wide range of employment
issues, from the TUPE regulations and outsourcing transactions, through to substantial discrimination
claims and founder/director/shareholder disputes. Blair’s practice complements our strong
international profile as he often advises clients in cross- jurisdictional cases, including pan-European
restructurings. He has a broad client base stretching across private equity; technology, media, and
telecommunications (TMT); logistics and energy; with considerable experience advising businesses
in the financial services sector. His clients include investment fund managers, owner-managed
businesses, global corporations and family offices.
Blair’s expertise will add significantly to the Employment team’s already extensive capabilities. His
international credentials will be an invaluable asset when advising the firm’s corporate clients both
from the UK and abroad.

Janice Wall
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C O N S E Q U E N T I A L LOSS – A NEW APPROACH?
Katherine Keenan

The recent Commercial Court case of Star Polaris v HHIC-Phil1
has emphasised the risks of excluding liability for “consequential
loss” under a contract. The case has cast doubt over the long
established principle that excluding consequential loss is
interpreted by reference to losses falling under the second limb
of Hadley v Baxendale2, namely losses that result from special
circumstances which are known by the other party.
It is an important reminder that the courts may not interpret an
exclusion clause narrowly and will consider the wording in the
context of the contract in question.

C O NTRAC T

2

The traditional approach
The case of Hadley v Baxendale identified two types of loss
where a contract is breached:
n First Limb – Direct losses – losses which arise naturally
in the ordinary course of things. These losses may
include loss of profit or other losses flowing from the
breach.
n Second Limb – Indirect or consequential losses –
loss resulting from special circumstances which are
only recoverable if the other party knows of such
circumstances. Loss of profit/earnings would not
necessarily be excluded under this limb.
Star Polaris – the facts
The Commercial Court in Star Polaris considered the
meaning of “consequential loss” in the context of a ship
building contract. Star Polaris (the buyer) had entered
into a contract with the HHIC-Phil (the Yard) to build
a ship. Following delivery some months later, the ship
suffered serious engine failure and was towed to a ship
yard for repairs. The buyer commenced arbitration
against the Yard on the basis that it was responsible for
the engine failure and claimed costs for repairs and other
costs such as towage and agency fees.
The tribunal awarded the buyer costs of repair, however
costs other than repair were excluded on the basis that
they fell within the exclusion “consequential or special losses,
damages or expenses” set out in the contract.
The Commercial Court decision
The buyer appealed against the decision of the
arbitration tribunal and argued that “consequential or special
losses” should be given the traditional interpretation,
of losses under the second limb in Hadley v Baxendale.
While the Court recognised the traditional meaning
of consequential loss, it held that the court was not
bound by it and found that the parties had intended the
phrase to mean something different from the established
interpretation.
The Commercial Court agreed with the tribunal and
dismissed the buyer’s claims. There was then an appeal
to the Court of Appeal. When considering the exclusion
clause, the Court of Appeal looked at the contract as a
whole and found that the parties had intended the phrase
to bear a wider meaning of financial losses.

Change in approach?
A shift from the traditional interpretation was seen in
the earlier Court of Appeal case of Transocean Drilling
v Providence Resources3. The Court of Appeal cast doubt
over whether earlier cases which interpreted exclusion
of “consequential loss” by reference to the second limb
under Hadley v Baxendale would be decided in the same
way today. The Court of Appeal looked at the phrase in
the context of the contract as a whole and demonstrated
the willingness of the courts “to recognise that words take their
meaning from their particular context and that the same word or
phrase may mean different things in different documents”.
However, it is worth noting that in each of the cases
mentioned above, the contracts went into substantial
detail to describe exactly which losses of liability should
be included or excluded. It is yet to be seen if the courts
will diverge from the traditional approach where the
exclusions of liability are not set out in such detail.
What can we learn?
It goes without saying that exclusion of liability clauses
should be clearly and unambiguously drafted. If there are
particular losses that a party is concerned about, these
should be expressly included and any remedies clearly
identified. The allocation of risk and any limitations on
liability should reflect the expectations of the parties.
The case of Star v Polaris does not set out any new legal
principles nor does it provide guidance on how to draft
exclusion clauses. However it does suggest that where
exclusion clauses in commercial contracts are drafted by
sophisticated parties the courts are likely to look at the
ordinary meaning of the wording and consider the clause
in the context of the contract as a whole.
For further information, please contact Katherine Keenan
at kkeenan@wedlakebell.com
Star Polaris LLC v HHIC-Phil Inc [2016] EWHC 2941 (Comm)
Hadley v Baxendale [1854] EWHC 9 Exch 341
3
Transocean Drilling UK Ltd v Providence Resources Plc [2016]
EWCA Civ 372
1
2

It is worth noting that the contract included a complete
code to determine liability.
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NEW PROSPECTUS REGULATION
Marlies Braun

On 30 June 2017, the new EU Prospectus Regulation was
published in the Official Journal4. It will enter into force
on 20 July 2017 and the majority of its provisions will
apply directly in Member States from 21 July 2019, after
the UK is scheduled to leave the EU on 29 March 2019.
As mentioned in our Autumn 2016 In Counsel, “Reform
of the prospectus regime”, the new Regulation will
replace the Prospectus Directive 2003/71/EC, as
amended, and the current Prospectus Regulation. It aims
to simplify the current prospectus regime and provides
for a wider range of exemptions from the requirement to
produce a prospectus.
On 7 July 2017 the Financial Conduct Authority (FCA)
published Prospectus Rules (Miscellaneous Amendments)
Instrument 2017 (FCA 2017/40) amending the FCA
Handbook Glossary and the Prospectus Rules to reflect
those provisions of the new Prospectus Regulation that
apply from 20 July 2017, namely:
n The exemptions from the obligation to produce
a prospectus in relation to the issue of securities
of a class already admitted to trading on a
regulated market which is being increased from
10% to 20%, and
n The exemption relating to convertible securities.
The new Regulation further introduces, among others,
the concept of an EU Growth prospectus under the
proportionate disclosure regime which will be available
to offers of securities to the public, provided no securities
are admitted to trading on a regulated market, by any of
the following entities:

n Issuers where the offer of securities is of a total
consideration in the EU of less than EUR 20 million
over a period of 12 months.
n The new EU Growth prospectus regime will apply
from 21 July 2019 and ESMA, the European
Securities and Markets Authority, is currently
consulting on draft technical advice on the content
and format of the EU Growth prospectus.
In contrast to admission documents (for instance for
AIM), the ESMA consultation paper provides that the
registration document component of the EU Growth
prospectus is not required to include information on
board practices, employees, subsidiaries and holdings;
important events in the development of the issuer’s
business; property, plants and equipment. Under the
EU Growth regime, the requirement in admission
documents to provide a working capital statement
further only applies to midcaps.
The EU Growth prospectus is, however, proposed
to include the following information that is not usually
required by admission documents:
n Pro forma financial information,
n Statement of capitalisation and indebtedness,
n Information on admission to trading and dealing
arrangements; and
n Terms and conditions of the offer.
For further information, please contact Marlies Braun
at mbraun@wedlakebell.com
The new EU Prospectus Regulation is available at http://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R1129&from=EN.
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n SMEs;
n Issuers, other than SMEs, whose securities are
(to be) traded on an SME growth market, provided
such issuers had an average market capitalisation
of less than EUR 500 million for the previous three
years; and

C O RP O RATE
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R E V I EW OF AIM RULES
Marlies Braun

The London Stock Exchange (LSE) is currently conducting a review of the AIM
Rules for Companies (AIM Rules) and the AIM Rules for Nominated Advisers.
In a discussion paper, published on 11 July 2017, the LSE identifies the following
key areas of its review:
n Early notification process. Currently, nominated
advisers (nomads) are required to approach the LSE
at an early stage of an application for admission of a
company only where there are any atypical features
or potential issues that may be of concern to the LSE
as set out in Inside AIM (Issue 3). In its discussion
paper, the LSE proposes to formalise and extend
this practice of early confidential discussions to all
proposed admissions in order to reduce the risks of
a delay, postponement or withdrawal of a proposed
admission where an issue is either not raised in a
timely fashion or is identified towards the end of the
application process.
n Assessment of appropriateness. The LSE is
proposing to include in the AIM Rules for Nominated
Advisers a non-exhaustive list as guidance to nomads
of the factors they should take into account when
assessing the appropriateness of a company prior to
its admission to AIM. The LSE emphasises that each
of these factors, in their own right, can be of such
importance as to render a company not appropriate
for AIM.
n Entry criteria. As AIM has matured and the
market capitalisation of AIM companies and the
average amount of capital they raise have increased
over time, the LSE is considering whether to
introduce (1) a minimum free float requirement, and
(b) a minimum capital raising threshold. Based on
the size of fundraise by new AIM applicants between
2014 and 2016, the LSE asks for feedback on possible
minimum fundraising levels at £2m, £3m, £6m or
another amount.

n Corporate governance. The LSE is further asking
whether the current corporate governance disclosure
requirement in AIM Rule 26 is still appropriate
or whether it should make it mandatory for AIM
Companies to annually comply and explain against
existing codes such as the Quoted Companies
Alliance Corporate Governance Code for Small and
Mid-Size Quoted Companies and the UK Corporate
Governance Code.
Feedback to the discussion paper should be submitted by
8 September 2017.
For further information, please contact Marlies Braun at
mbraun@wedlakebell.com.

CO RP O RATE
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G OV E R N I N G A N D PROFESSIONALISING YOUR
FA M I LY B U S I N E S S TO S U C C E S S

Rosalyn Breedy

C O RP O RATE
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The critical issues facing family businesses and how family owners can ensure
their businesses remain successful were on the agenda of a seminar last month
hosted by Kim Lalli, senior partner of Wedlake Bell and founder of the firm’s
India practice and Sonu Bhasin, founder of Families and Business. Rosalyn Breedy,
corporate and financial services partner at Wedlake Bell, reports.
Leading the Family Business in Challenging Times opened on 19
June with a discussion of the importance and nature of
family businesses’ contribution to world GDP.

while ensuring that it harnessed family talent and
entrepreneurialism appropriately without falling prey
to nepotistic practices.

Vladislava Ryabota, of the International Finance
Corporation (IFC), part of the World Bank, demonstrated
that family businesses are a crucial source of wealth for Asia
and an important pillar of the region’s economies. Across
the 10 Asian markets of China, Hong Kong, Indonesia,
India, South Korea, Malaysia, Philippines, Singapore,
Thailand, and Taiwan, family businesses accounted for 50%
of all listed companies, 32% of total market capitalisation
and 57% of all listed companies’ employees in China, Hong
Kong, South Korea and Taiwan.

Failure to organise the affairs of a family business can deter
external talent from applying and can also result in high
turnover if employees feel that the business is suffering
because of family dysfunction.

The first panel: Alignment of the Family Strategy with the Business
Strategy, was moderated by Sonu Bhasin and included
Gaurav Mehta (Dharma Life), Vladislava Ryabot (IFC)
and Richard Belsey*. It focused on the central challenge for
family business management to grow and develop the family
and business simultaneously in a manner that was planned,
aligned and able to deliver successful succession.
In particular, governance was identified as a critical issue and
five key concerns for investors were highlighted:
n An inability of family businesses to demonstrate
commitment to high quality corporate governance and
family governance policies and practices;
n A failure of board directors to oversee strategy,
management and performance of the business;
n A lack of company risk management and controls to
ensure sound stewardship of the company’s assets and
compliance with regulations;
n Financial disclosures which are not seen as a relevant,
faithful and timely representation of the company’s
economic transactions and resources; and
n The potential for a company’s minority shareholder
rights to be inadequate or abused.
The panel concluded that success depended on high quality
governance, professionalism, loyalty to common values, a
clear understanding of the owner’s role and clarity regarding
the business purpose and objectives for future generations.
The second panel focused on Professionalising the Family
Business and was moderated by me, with panellists Arvind
Uppal (Whirlpool India), Smita Bajoria (Heritage Insurance
Brokers) and Richard Isham*.
Here the key challenge was to hire, retain and incentivise
the best talent viewed through the prism of intellectual
and emotional intelligence as well as relevant expertise,

Through the use of objective criteria to decide on and
reward the next generation of leaders, it is possible to
retain family ownership and control provided the business
is successful and other investors and top talent are fairly
rewarded. The family leaders need to decide whether the
business is to be grown or sold.
Transparency, strategy, autonomy and alignment of
remuneration are essential for success and may mean that
the family transitions from owner managers to a shared
ownership model. The advantage will be access to greater
capital to facilitate growth, thereby increasing the wealth
of the family.
The next panel, which took the form of a role play,
emphasised the need to Manage and Minimise the Impact of
Divorce on a Family Business. Sonu Bhasin moderated the panel,
with Sharad Somany (private investor) and Conrad Adam*
sitting as panellists. Juggi Bhasin, Adrian Heath-Saunders*,
Tayne Rankin* and Richard Stebbing* performed the role
play. The discussion explored the appropriate use of the
pre-nuptial agreement as a tool for protecting family business
and assets, whether it affected the nature and quality of
a marriage, fairness, culture and trust.
The panel concluded that it was a critical component of
good governance but that sensitivity was required, and the
future spouse should be properly advised, at cost of the
family if necessary.
Finally Justin McGilloway*, Julia Jackson*, Clare Armitage*
and Charlotte Barker* discussed the use of various Legal
Tools such as shareholder agreements, family funds
(OEICS and investment companies), appointment of
independent directors and the institution of a proper board
of governance separate from the family, employee option
schemes, investor and entrepreneur visas.
* Lawyers from Wedlake Bell
This article was first published in Campden FB on 11 July
2017 and is reproduced by kind permission.
For further information, please contact Rosalyn Breedy at
rbreedy@wedlakebell.com.
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BOA RD C O N S E N T TO E X E R C IS E O F O P TIO N – ABS O LU TE VETO
OR SU BJ E C T TO I M P L I E D D U TY O F REAS O NABLENES S ?
Marlies Braun
In the interesting case of Watson and others v Watchfinder.co.uk Limited5, the High Court analysed
whether the discretion given the board of directors in deciding whether to approve the exercise
of an option under a share option agreement amounted to an unconditional right of veto or was
subject to a qualification that it must not be exercised capriciously, arbitrarily or unreasonably.
The claimants had entered into a share option agreement (the Agreement) with Watchfinder.co.uk
Limited (Watchfinder) to purchase up to 5% of Watchfinder’s issued share capital. Clause 3.1 of
the Agreement provided:
“3.1

The Option may only be exercised with the consent of a majority of the board of directors of the
Company [i.e. Watchfinder].

3.2

If the consent specified in Clause 3.1 has not been obtained by the Investors [i.e. the claimants] before the
Options Expiry Date the Option shall lapse and neither party to this agreement shall have any claim against
the other under this agreement except in relation to any breach occurring before that date.”

When the claimants sought to exercise the option, no such board consent was given and
accordingly, Watchfinder argued that the option could not be exercised because clause 3.1
amounted to an unconditional right of veto in favour of Watchfinder.
The Court disagreed stating that constructing clause 3.1 as an unconditional right of veto would
render the option meaningless because the grant of shares would then be “entirely within the gift of
Watchfinder”. In that event, the claimants’ position would be no different from when any person
sought to buy shares in Watchfinder.
8
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Instead, the Court decided, referring to the Supreme Court decision in Braganza v BP Shipping6,
that the board’s exercise of discretion on clause 3.1 was subject to implied limits not to exercise it
unreasonably, capriciously or arbitrarily (the Braganza Duty). The fulfilment of this duty entails
“a proper process for the decision in question including taking into account the material points and not taking into
account irrelevant considerations”.
As the board of Watchfinder had been under the impression, based on a number of different legal
opinions, that it had an absolute right of veto, the Court found that there had in fact hardly been
any real exercise of the discretion at all that could be described as in compliance with the Braganza
Duty: “There was no real discussion, it did not focus on the correct matters, it proceeded on a mistaken view of what it
was about and it was arbitrary.”
Accordingly, the claimants succeeded on their claim and, as the claimants had otherwise fulfilled all
the formal steps required for the exercise of the option, the Court ordered specific performance of
the Agreement.
Comment
The case highlights the importance of clearly setting out any specific and express conditions for
exercising options in a share option agreement. It also emphasises the need to properly document
important board decisions, including prior consultation with the directors, and the specific matters
the board took into consideration when reaching decisions, especially when exercising discretion
in order to demonstrate, where applicable, compliance with the implied duty not to exercise its
discretion unreasonably, capriciously or arbitrarily.
For further information, please contact Marlies Braun at mbraun@wedlakebell.com
5
The High Court case of Watson and others v Watchfinder.co.uk Limited [2017] EWHC 1275 is available at www.bailii.org/ew/cases/EWHC/
Comm/2017/1275.html.
6
[2015] 1 WLR 1661
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L E GA L P ROF ES S IO NAL P RIVILEGE:
D O E S I T E XIST WHEN THERE ARE
C R I M I N A L INVES TIGATIO NS ?

Richard Isham

D I S P U TE RES O LU TIO N
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There are two types of legal professional privilege (LPP):
i.

ii.

Legal advice privilege – which arises in relation to the
giving or receiving of legal advice that is confidential;
and
Litigation privilege – which arises when confidential
communications between legal advisers, clients
and their third parties arise, provided that they
are made for the sole or dominant purpose of
conducting existing or contemplated litigation, which
is adversarial in nature rather than investigatory or
inquisitorial.

The potentially grey area of litigation privilege
and/or legal advice privilege in relation to confidential
legal communications generated during an internal
investigation, triggered by the possibility of a company
being charged with criminal offences, was dealt with
by the High Court in the case of SFO v Eurasian Natural
Resources Corporation Ltd.7
Summary of the facts
The case involved a claim by the Serious Fraud Office
(SFO) for a declaration that certain documents generated
during investigations undertaken between 2011 and 2013
by solicitors and forensic accountants into the activities
of Eurasian Natural Resources Corporation Limited
(ENRC) are not subject to LPP.
ENRC had begun an internal investigation in 2011, which
included a lengthy period of dialogue with the SFO,
which the SFO characterised as a self-reporting process;
this classification was disputed by ENRC. In 2013, ENRC
sacked its then solicitors, whereupon the SFO commenced
its own criminal investigations into alleged fraud, bribery
and corruption. As part of that investigation, the SFO
issued notices against various entities and individuals,
including ENRC, seeking to compel the production of
documents. ENRC refused to produce documents on the
grounds that they were subject to LPP – legal advice
and/or litigation privilege. The SFO’s powers of
compulsion do not extend to documents covered by LLP.
The SFO accepted that, if the documents they sought
contained legal advice, such advice could be redacted.
However, the SFO disputed ENRC’s generic claim that
the documents sought were all protected by LPP.
The disputed documents included four classes:
i.

solicitors’ notes of evidence given to them by
individuals, including employees and former
employees of ENRC;

ii.

materials generated by the forensic accountants, in
respect of which ENRC claimed litigation privilege
only;
iii. documents indicating or containing factual evidence
presented by a partner in the form of solicitors
advising ENRC, to its nomination and corporate
governance committee and/or board; and
iv. 17 documents referred to in a letter sent to the SFO
by legal advisors that succeeded those sacked in 2013.
LPP
The Court made the point that a claim for privilege
is unusual because the party and its lawyers claiming
privilege are judges in their own cause. Accordingly, merely
asserting privilege, even when done on affidavit by a
solicitor, is not conclusive; the Court must consider the
claim carefully.
Litigation privilege
When analysing the legal principles, the Court draw a
distinction between various sorts of documents as follows:
A. those brought into existence for the purpose
of conducting litigation on the basis that such
documents are not intended to be shown to the other
party, even if the document relates to settlement –
e.g.: an actuarial report to assist a party’s solicitors to
advise the client on whether or not to accept an offer
of settlement (litigation privilege attaches to such a
document);
B. documents created in order to obtain legal advice
on how best to avoid contemplated litigation i.e.:
documents created to equip the client with evidence
to assist the client to persuade its opponent not to
commence proceedings against the client in the first
place (such documents are not privileged);
C. communications that are created for the purpose of
the client obtaining legal advice, even if the advice
relates to anticipated litigation, are covered by legal
advice privilege, not litigation privilege; and
D. communications between the client’s lawyer and third
parties, not the client, will only be protected by LPP
if they satisfy the test for litigation privilege.
The Court went on to hold that:
i.

it is not right, as a matter of policy, for legal advice
privilege to attach to factual information that a
lawyer may obtain, or direct others to obtain, as
part of a fact finding or evidence gathering exercise
in circumstances in which litigation is not in
contemplation; and
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ii.

the fact that a solicitor is retained by a company to
carry out certain investigation in order to provide
the company with legal advice and that requires the
solicitor to speak to persons who are not responsible
for instructing the solicitor, the substance of his
communications with those persons is not covered by
legal advice privilege.

The Court expressly upheld the words of Hildyard J in the
case of The RBS Rights Issue litigation [2016] EWHC
3161 (CH) at paragraph 64:
“…the fact that an employee may be authorised to communicate with
the corporation’s lawyer does not constitute that employee as the client
or a recognised emanation of the client”.
Work product of the solicitor
The Court held that a work product, being confidential
material created by a lawyer for the purposes of giving
legal advice, is capable of being protected by legal advice
privilege if, and only if, it would betray the tenor of the
legal advice.
By way of example, a verbatim note of what a solicitor
was told by a prospective witness is not, without more,
a privileged document, just because the solicitor
has interviewed the witness with a view to using the
information that the witness provides as a basis for
advising his client.

Accordingly, in relation to the disputed documents set out
above; the Court held as follows:
i.

No legal advice privilege as those interviewed were
not “the client” and no litigation privilege as no
litigation was reasonably likely, so the dominant
purpose test was not made out.
ii. No litigation privilege for the same reasons as at (i)
above.
iii. Legal advice privilege upheld as the documents
formed part of a continuum of communications
between the client (ENRC staff authorised to instruct
and receive advice from lawyers) and its lawyers, but
no litigation privilege for the same reasons as at (i)
above.
iv. No legal advice privilege because at the time that the
letter was sent to a senior manager of ENRC, who
was himself a lawyer, he was not employed by ENRC
as a lawyer, rather to lead on and execute M&A
transactions and be involved in strategic planning
(this being a quote from ENRC’s annual report and
accounts), so he was a man of business not a lawyer,
so no legal advice privilege could arise.
Lessons learned from ENRC case
1.

2.
Legal advice privilege
The Court made it clear that, as stated by Lord Scott
in Three Rivers (No. 6), at paragraph 38, legal advice
privilege protects communications passing between the
client and its lawyers which “relates to the rights, liabilities,
obligations or remedies of the client either under private law or public
law”; there is no need for litigation to be contemplated.
If the communication is between the client (or the client’s
agent) and the lawyer for the purpose of obtaining legal
advice in the reasonable anticipation of litigation, it is
covered by legal advice privilege rather than litigation
privilege. The rationale for legal advice privilege is to
promote full and frank communication between lawyers
and their clients, which is good for the rule of law and the
administration of justice. It is an essential pre-requisite for
legal advice privilege protection that the communications
are and remain confidential.
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3.

Once a company becomes aware of a potential
problem, it should consider very carefully how to
proceed.
If the problem is drawn to the company’s attention
by a whistle-blower, using the company’s internal
policy and referring the matter to the company’s
whistleblowing officer, the company should think
very carefully how to instruct outside Counsel so
as to try and ensure that legal advice privilege can
be maintained – in the absence of a reasonable
expectation of either a criminal prosecution or civil
litigation, a company can only rely on legal advice
privilege.
Couch instructions to outside Counsel in terms of
seeking legal advice in relation to the issues disclosed
by the whistle-blower; do not just ask outside
Counsel to carry out an investigation/evidence
gathering exercise. Outside Counsel should consider
intermingling legal advice with factual evidence that
they have gained by way of any investigation so that
any work product has a chance of being protected
from disclosure because legal advice privilege attaches
to it.

4.

5.

6.

When considering issues of either potential criminal
prosecution or civil litigation, do not mix up what
is merely possible with what is sufficiently likely.
The Court in ENRC made it clear that a criminal
investigation is not grounds for believing that a
criminal prosecution is a reasonable expectation.
A company should consider very carefully the issues
before going down the self-reporting path, because
once on the path of cooperation, this will affect the
Court’s view on any subsequent claim for LLP –
with the benefit of hindsight, a Court will conclude
that cooperation means that the work done by the
company’s outside Counsel is no longer confidential;
rather that the company’s intention is to share the
company’s lawyers’ work product with the SFO (or
other regulatory or prosecuting body).
Counterintuitively, the Court made it clear that in a
case involving a possible criminal prosecution, a claim
in respect of litigation privilege is arguably harder
to maintain than in a case involving civil litigation.
This is because, in a criminal case, the Court pointed
out that there is an investigation stage, which is
usually completed before any decision to prosecute
is taken. Accordingly, ENRC’s leading counsel was
“misconceived” when he tried to characterise the
criminal investigation by the SFO as adversarial
litigation. The Court held in terms that it was not,
so no litigation privilege could arise: “The policy
that justifies litigation privilege does not extend to
enabling a party to protect itself from having to
disclose documents to an investigator” – even when
the investigator, as is the case with the SFO, is also the
prosecuting authority.

Unsurprisingly, ENRC have sought to appeal the decision,
so watch this space.
For further information, please contact Richard Isham
at risham@wedlakebell.com
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[2017] EWHC 1017 (QB)
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SE X UA L H A R A S S M E N T I N T HE WORKPLACE: UBER MEDIA
OUTC RY A L E RT S E M P L OY E R S TO C U T THE RIS K
Adam Grant and Jemma Pugh
Sexual harassment in the workplace is in the spotlight
after widespread publicity of claims by a former employee
at technology firm Uber. The development is a warning
for employers to take action.

Such conduct is extremely detrimental to the workforce as
a whole, creating a hostile working environment, leading
to a loss of talented workers and exposing employers to
potentially expensive litigation claims.

Following the much-publicised cases of worker status in
the gig economy, Uber has once again found itself at the
centre of unwanted media coverage in respect of various
allegations of sexual harassment.

The recent Uber situation is a stark reminder of the
detrimental impact such allegations can have on the
financial and public standing of the business; the blog has
been widely read and publicised (retweeted thousands of
times), reported in media across the world and has led to
senior individuals stepping down.

There have been stories of widespread sexual harassment
claims following a former Uber engineer’s viral blog post
that described a culture of sexism and sexual harassment
at the tech giant. The blog makes for an uncomfortable
read as the writer reports, amongst other things, being
propositioned by her new manager and not being taken
seriously by HR when she reported various incidences of
harassment.
Apparently, the number of female employees steeply
declined during the writer’s time at the company. It has
recently been reported that following investigations, around
20 staff left Uber – including some senior executives.
This story brings into sharp focus the problems still facing
many women across multiple industries today, not just in
the tech sector. Recent polls commissioned by the Trade
Union Congress suggested that over half of women in
work in the UK had experienced sexual harassment at
some point in their career.
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So what action can be taken to protect workers and the
wider business and what are the risks of failing to take
adequate steps?
The law and sexual harassment in the workplace
In the UK, protection against sexual harassment in the
workplace is enshrined in the Equality Act 2010. The
Act defines sexual harassment as unwanted conduct of a
sexual nature which has the purpose or effect of violating
someone’s dignity, or creating an intimidating, hostile,
degrading, humiliating or offensive environment for them.
It is not a defence for the perpetrator to claim that the
unwanted conduct was meant as a joke or that they
considered it acceptable: if it had the effect of making
someone feel intimidated or offended, then it can
constitute harassment.

EMP LOYMENT

Victims of workplace sexual harassment can bring a
claim against their employer in the employment tribunal.
Employers have a responsibility to create a safe work
environment for their employees, and an employer
does not have to approve of, or even be aware of, the
inappropriate conduct in order to have vicarious liability.
Employers may have a defence if they can show that they
have taken all reasonable steps to prevent the harassment
occurring. Awards for harassment are uncapped and so
the financial impact can be significant.
Practical steps
There are a number of measures that an employer can
take to prevent workplace harassment:
n Clear guidance – the main measure would be to
implement a robust anti-bullying and harassment
policy. This should be tailored to the particular
business and the organisation’s culture, perhaps
giving examples of what could constitute workplace
harassment.
n Policies should be made easily available to the entire
workforce. A good policy (which does more than just
sit on the shelf) can help workers feel confident that
harassment will not be tolerated and allegations will be
treated seriously and sensitively.
n Reporting procedures – in addition to grievance
reporting procedures, larger employers may wish to
follow Uber’s lead and introduce a hotline to allow
workers to report any kind of bullying and harassment
in the workplace to an independent body.
n Training – employers should provide relevant and
targeted training to staff. Issuing written guidance is
helpful but there is no guarantee that it will be read.
Face to face or online training courses are becoming

increasingly popular to ensure the message is properly
understood. Such training, in particular for senior
staff, will help them recognise and resolve potential
harassment situations.
Handling a complaint
It is often emotionally and practically difficult for workers
to make a complaint of sexual harassment, with concerns
about damaging work relations or even career prospects.
Employers can encourage workers to engage with them
by taking a flexible and sensitive approach, allowing
problems to be dealt with before they escalate out of
hand.
Careful consideration must be given as to who in
the organisation is best placed to deal sensitively and
impartially with a complaint. For example, alternative
reporting structures should be provided in the event that
a complaint is against a direct line manager, rather than
a peer. Complaints should be investigated thoroughly and
appropriate action taken against the perpetrator.
Employers should review the steps they are taking to
prevent workplace harassment on a regular basis and
consider whether or not policies and procedures continue
to be effective. Creating a safe environment where
harassment is not tolerated not only protects employees,
but the business’s reputation, and should be a priority for
all employers.
This article was first published in Personnel Today on 30
June 2017, and is reproduced by kind permission.
For further information, please contact Adam Grant at
agrant@wedlakebell.com or Jemma Pugh at jpugh@
wedlakebell.com.
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I S S U I N G U K E M PLOYMENT C O NTRAC TS TO
E M P L OY E E S B A S E D OVERSEAS – DO YOU KNOW
W H AT YO U ARE SIGNING UP FOR?
Chris Williams

The recent case of Green v SIG Trading Limited provides a useful
reminder to employers about the dangers of using standard UK
terms and conditions for overseas hires, including lack of clarity
as to what terms truly govern the relationship and creating the
potential for employees to cherry pick which jurisdiction to bring
claims in.

E MP LOYMENT
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Mr Green, a UK national living
abroad for some time, began working
for SIG Trading Limited, a UK
company (SIG). Mr Green’s remit
was Saudi Arabia, and he would
commute there from his home in
Lebanon for days at a time. SIG had
established business operations in
Saudi Arabia and, while there, Mr
Green was based at the offices of
SIG’s local partner, Fanar Trading
Limited. Mr Green’s place of work
was therefore Saudi Arabia, although
he did travel to the UK on business
very occasionally.
SIG issued Mr Green with
its standard UK employment
contract, governed by English law.
SIG’s rationale was that it was
administratively simpler to issue a
contract it already had a template
for than putting together a Saudi
Arabian contract for Mr Green. Mr
Green was paid in pounds sterling
but did not pay any income tax or
National Insurance in the UK.
When SIG elected to close its
business operations in Saudi Arabia,
Mr Green was made redundant.
He brought a claim for unfair
dismissal under English law in the
Employment Tribunal (ET). The
ET dismissed his claim on the
grounds that it had no jurisdiction
to hear it. The ET reasoned that
Mr Green lived and worked abroad
– developing entirely new business
in Saudi Arabia – and therefore
did not have a sufficiently close
connection with the UK to fall
under the jurisdiction of British
employment laws. The ET accepted
SIG’s argument that use of English
law contracts was for administrative
ease and nothing more and took into
account Mr Green’s tax situation.
Mr Green appealed, and the
Employment Appeals Tribunal (EAT)
ruled that he could bring a claim
for unfair dismissal in the UK. He
had a binding contract with SIG
stating that English law applied and
that the English courts and tribunals
had jurisdiction. The EAT stated
that this binding contract, stating

the parties’ intentions, should not
have been overlooked by the ET
when determining whether it had
jurisdiction. The case has now been
remitted to the ET to consider the
merits of the unfair dismissal claim
itself.
Key points for employers
to note:
n Using standard UK employment
contracts for overseas hires may
give the employee rights in the
UK that they may not otherwise
have had. However, use of a
UK contract will not necessarily
stop local laws applying. Are
you creating a situation where
the employee can cherry pick
between two jurisdictions and
claim in whichever forum gives
them greater rights or higher
compensation? What might be a
fair dismissal in one country could
easily be unfair in another.
n Remember that when an
employee works in a given
jurisdiction certain local
employment laws are likely
to apply automatically, for
example with regards to holiday
entitlement, working time,
minimum wage, overtime
or notice periods. A UK
contract complying with British
employment laws may fall
short against local minimum
requirements. Is using a UK
contract giving you sufficient
clarity as to what the correct
terms of employment should be,
or is it storing up claims in the
foreign jurisdiction that could
come back to bite later?
n Pay particular attention when
attempting to engage employees
overseas on fixed-term contracts.
In many jurisdictions improperly
drafted documentation can
render the employee an automatic
permanent hire under local laws.
Well-intentioned UK fixed-term
contract provisions could easily
fall foul of these rules.

n Issuing a contract under local
laws is likely to reduce the risk
of an overseas-based employee
bringing claims in the UK,
particularly where the connection
of their employment to the UK
is otherwise tenuous. However,
each case will turn on its own
particular facts: where is the
employee working? For the benefit
of whom? From whom do they
take instructions? What does their
contract state? Where do they
pay their taxes and social security
charges?
For further information, please
contact Chris Williams at
cwilliams@wedlakebell.com
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F I N A NC IAL S ERVIC ES

S ENIOR MA N AG E R S R E G I M E
AND OTH E R R E G U L ATO RY
C HA N GE S
Blair Adams and Rosalyn Breedy
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The Financial Conduct Authority (FCA) is currently
consulting on the extension of the Senior Managers,
Certification and Conduct Rules regime (SMCR) to all
authorised firms operating in the financial services sector.

Together, MIFID II, GDPR and SMCR will affect people,
processes, products and systems – the whole of a firm’s
operations will be impacted within a relatively short
timeframe.

The SMCR regime was brought in with the aim of
imposing real legal responsibility on individuals. It was
initially applied to banks, building societies, credit unions
and Prudential Regulation Authority (PRA) regulated
investment firms from 7th March 2016, but will now be
extended to other financial firms, including Independent
Financial Advisers (IFAs).

The key components of SMCR are as follows:

Draft rules are expected to be published later this year
with a view to implementation in 2018.
Owners of IFA firms and networks may be taking false
comfort from FCA statements that the rules will be
applied subject to the principle of proportionality. The
use of the word “proportionality” implies that a “SMCRlite” regime will be available for smaller firms and that this
would result in a lower impact for IFAs.
However, the implementation of SMCR needs to be
viewed in context of the broader regulatory and strategic
environment.
SMCR is being brought in hot on the heels of
implementation of the Markets in Financial Instruments
Directive and Markets in Financial Instruments regulation
(MIFID II) – on 3rd January 2018 – and also around the
time that firms will be grappling with the General Data
Protection Regulation (GDPR) – to be implemented by
25th May 2018.
MIFID II is an extensive regulatory regime covering
investor protection, evidencing best execution, payment
for research, transaction monitoring and reporting,
conflicts of interest and inducements, conduct of business
obligations in the provision of investment services, product
governance and suitability, organisational requirements
for investment firms and costs and fee disclosures.
Product governance and suitability are a particular area
of focus for IFAs.
GDPR extends the scope of EU data protection law to
all foreign companies processing personal data of EU
residents, harmonises EU states’ data protection laws and
significantly increases penalties for non-compliance.

n all senior manager appointments or role changes
require regulatory pre-approval.
n firms must demonstrate that they have effective overall
governance and management arrangements via a
responsibilities map and responsibilities statements.
n a statutory duty of responsibility is imposed on senior
managers to ensure that they take reasonable steps to
prevent regulatory breaches for the areas in which they
are responsible.
n all staff undertaking significant harm functions
(whether or not senior managers) must be certified as
fit and proper on joining and annually thereafter.
n actual or suspected breaches of the conduct rules by
senior managers must be notified by a firm within
seven business days. Actual or suspected breaches by
other staff members must be reported annually.
Implementation of SMCR will require detailed analysis
and documentation of the firm’s governance and
management structures and outsourced arrangements.
It presents an opportunity to re-evaluate and refine roles
and responsibilities. Early planning and engagement by
the firm’s management will be essential, as will training
for individual senior managers. Firms will also have
to establish effective processes and documentation for
certifying that relevant staff satisfy the fit and proper test.
Given the timing and breadth of the combination of the
changes brought in by MIFID II, SMCR and GDPR,
firms have the opportunity to take a strategic approach to
implementation, assessing the viability of their business
model and management structures and the overall impact
of cultural change.
This article was first published in Citywire’s New Model
Adviser on 3 July 2017 and is reproduced by kind
permission.
For further information, please contact Blair Adams at
badams@wedlakebell.com or Rosalyn Breedy at
rbreedy@wedlakebell.com

IFAs hold sensitive personal data and will need to
review their data protection policies and procedures
as well as security.
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C O L O U R T R A D E MARKS AND BRANDING –
T H E S T RUGGLE C O NTINU ES
Michael Gardner

I P & C O MMERC IAL
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It is often said that a picture conveys
more than a thousand words. In the
world of brands, the same can be
said of colours.
Colours and colour schemes provide
an instant means of enabling
consumers to identify their favourite
products and suppliers, whether via
walking along a supermarket aisle,
surfing a website or driving along the
road searching for a petrol station.
But when it comes to registering and
protecting colours as trade marks,
and so monopolising their use in
relation to particular products or
services, there are many legal and
technical obstacles in the way.
This article briefly examines the
current state of the law in this area
and looks at whether or not it is likely
to change when amended trade mark
legislation comes into force later in
the year.
Colours per se as trade marks
It is a fundamental requirement of
any registered trade mark that it must
be sufficiently distinctive to indicate
the trade origin of the particular
goods or services for which it is
registered8.
In most cases, a new brand will cross
that threshold with ease. It may be a
logo, a word, a combination of the
two or even in some cases a shape.
But if a brand owner wishes to
monopolise a particular colour alone
– without more - for its products,
services or corporate image, then
it will have no hope of achieving
registration where that colour has yet
to see any use.
A pure colour, per se, is inherently
non-distinctive. It can only become
distinctive by being used in trade
to such an extent that the relevant
public becomes educated to associate
the particular colour with a particular
undertaking.
Thus, to register a pure colour
mark, in order to overcome the
distinctiveness requirement, the
proprietor will have to be able to

demonstrate that the mark has
become distinctive through use. In
the case of a UK national trade
mark, that will mean showing that it
has acquired the necessary distinctive
character in the UK. But for an EU
trade mark, the proprietor will need
to provide evidence to support that
contention in every one of the EU’s
Member States9.
This is a formidable hurdle and helps
explain why so few colour marks are
presently on the register.
However, even where a colour mark
does achieve registration, such
marks create all kinds of difficulties
when it comes to registering and
enforcing them. For example, what
if a brand owner has a shade of
purple registered as a colour mark
for confectionary and another
trader happens to use that same or
a similar colour on the packaging
of its own products? Will there be
infringement if only a speck of the
offending colour appears on the
rival’s packaging or does it have to
be sufficiently prominent in use to
suggest it is being used in a trade
mark sense rather than simply as
decoration?
The latest “colour” case to come
before the Courts in England &
Wales is Glaxo Welcome v Sandoz10 in
which judgment was handed down
by the Court of Appeal on 10 May
2017.
The case provides a helpful summary
of the law concerning colour marks
as that law has evolved since the
original introduction of the European
trade mark regime more than 25
years ago. It also underlines again
the perils for trade mark owners of
getting it wrong when filing these
types of marks.
Evolution of the case law on
colour marks
In the early noughties, the Court
of Justice of the European Union
(CJEU) had to grapple with the
question of whether an application
to register a pure colour mark was
acceptable.

In the Libertel11 case, the Court held
that in principle such a trade mark
was registerable but that merely filing
a graphical image of the particular
colour was not sufficient. There
had to be an accompanying verbal
description and/or the use of an
internationally recognised colour
code. Above all, the application to
register the mark needed to meet
the criteria identified by the case
of Sieckmann12 - i.e. there needed to
be an unequivocal, clear, precise,
self-contained easily accessible,
intelligible, durable and stable form
of graphic representation.
It thus became fashionable to apply
to register colours as trade marks by
reference to, for example, a specific
pantone colour reference.
However, some proprietors went
further and sought to include
verbal descriptions to help define
their colour marks. For example,
in Heidelberger13, the CJEU had to
pronounce on whether the following
description of a blue and yellow
colour mark was acceptable:
“The trade mark applied for consists of the
applicant’s corporate colours which are used
in every conceivable form, in particular on
packaging and labels....”
This was found to be unacceptable
as it was not possible for anyone
consulting the register to see a
“sign” and compare that to what
they were or were not entitled to use
themselves.
The need to ensure that a trade mark
could not obtain an unfair advantage
by monopolising something unclear
in scope was further emphasised by
the Court in Dyson14. In that case,
Dyson had attempted to register
as a trade mark the transparent
bin, which formed part of their
bagless vacuum cleaners. Since
this would have covered any kind
of transparent bin, not just that
depicted in the application for the
mark, this was unacceptable. It was
not a genuine “sign”.
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Cadbury’s purple trade mark
Cadbury had applied to register a
trade mark for the colour purple for
various goods in class 30. The trade
mark was described by reference to
a pantone colour reference. But it
was also accompanied by a verbal
description as follows:
“The colour purple (Pantone 2685C), as
shown on the form of application, applied
to the whole visible surface, or being the
predominant colour applied to the whole
visible surface, of the packaging of the
goods.”
The Court of Appeal held that this
form of words including the phrase
“or being the predominant colour....”
were fatal to the validity of the
trade mark. This was because they
opened up the mark potentially to
taking the form of other colours or
visual material. In other words, the
scope of the trade mark could not
be ascertained with the necessary
precision and clarity. The term
“predominant” was not precise
enough.
However, attempts at proving
precision does not always come hand
in hand with clarity. Sometimes, it
does not help to provide information
that is too detailed!
For example, in the Seven Towns15 case,
the trade mark applicant (owner of
the IP rights in the famous Rubik’s
Cube) had sought to register the
following colour mark comprising 7
colours:
1. Red (PMS 200C)
2. Green (PMS 347C)
3. Blue (PMS 293C)
4. Orange (PMS 021C)
5. Yellow (PMS 012C)
6. White
7. Black
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In each case, as shown above, a
pantone reference was provided
for the colour blocks representing
the trade mark. But there was an
additional verbal description as
follows:

The Glaxo v Sandoz case
In Sandoz the registration applied
for was of a drawing of an aspect of
an inhaler with purple covering as
follows:

“Six surfaces being geometrically arranged
in three pairs of parallel surfaces, with each
pair being arranged perpendicularly to the
other two pairs characterised by: (i) any two
adjacent surfaces having different colours and
(ii) each such surface having a grid structure
formed by black borders dividing the surface
into nine equal segments.”
This is a description of a Rubik’s
Cube. However, the EU’s General
Court upheld the rejection of
this trade mark and ruled that
the European Union Intellectual
Property Office (EUIPO) had been
correct in deciding that “a reasonably
observant person with normal levels
of perception and intelligence would,
upon consulting the...register…
be unable to understand precisely
what the mark consists of, without
expending a huge amount of
intellectual energy and imagination.”
The mark was therefore invalid.
In the Red Bull case16 , the EUIPO
Board of Appeal dismissed an
application by Red Bull to register
a colour mark comprising a sign
which depicted two strips of colour,
identified by pantone references
where the ratio of their used was
described as being “approximately
50%-50%.”
This too was too uncertain. The
dual colours could be used in any
number of different combinations
to form different signs. This was too
imprecise.

This was accompanied by the verbal
description:
“The trade mark consists of the colour dark
purple (Pantone Code 2587C) applied to a
significant proportion of an inhaler, and the
colour light purple (Pantone code 2567C)
applied to the remainder of the inhaler....”
The mark was designated with the
INID17 code 558 to denote that it was
a mark consisting exclusively of one
or more colours.
The judge held that the registration
set a puzzle. It wasn’t clear what the
mark was supposed to be.
For example, did it refer to just the
colours in the patterns depicted in
the photo of the particular inhaler
shown in the registration (i.e. was it
a case of “what you see is what you
get”)? This was unlikely because the
mark was an INID code 558 – colour
mark and the description referred
to “an” inhaler rather than “the”
inhaler suggesting it was not specific
to that depicted in the picture.

Or, did it mean that there could be
any number of different proportions
of dark and lighter purple colours
compared to that shown in the
picture depicted in the registration?
In the conclusion of the Court,
the trade mark lacked clarity,
intelligibility, precision and specificity.
It was registered in breach of Article
4 of the Regulation and had to be
declared invalid. A reference to the
CJEU was refused.
Conclusion
Although the Red Bull case is currently
under appeal to the CJEU, it would
be surprising if the CJEU were to
overrule the General Court. It seems
to the writer that the principles upon
which the General Court dismissed
Red Bull’s trade colour trade mark
application were squarely in keeping
with previous case law on the subject
and common sense.
It is evident that colour trade marks
remain fraught with difficulty because
of the issues that arise when attempts
are made to describe what precisely
is being registered. Some verbal
descriptions are too detailed, some
are not detailed enough. When it
comes to infringement, the problems
multiply.
It remains to be seen whether
forthcoming changes to EU trade
mark law will open the way to further,
successful colour mark registrations.
In particular, from October of
2017, the need for a trade mark to
be capable of being represented
“graphically” will disappear. This
is due to the new Trade Marks
Directive. From 1 October 2017
onwards, it will be enough if the trade
mark is capable of:

This provides for more flexibility
in the way that a trade mark is
represented and will open the way
for new forms of expression that
would not have been possible under
the old “graphical representation”
requirement.
For further information, please
contact Michael Gardner at
mgardner@wedlakebell.com
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INID is short for “International agreed

Numbers for the Identification of
(bibliographic) Data” developed by WIPO and
adopted by EUIPO which enables proprietors
to specify characteristics of trade marks and
third parties to understand them more easily.

“being represented on the Register of...
trade marks, in a manner which enables
the competent authorities and the public to
determine the clear and precise subject matter
of the protection afforded to its proprietor.”
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P E N S I O N S R EGU LATO R C LEANS U P
H O OV ER’S PENSION MESS

Justin McGilloway

P E N S I ONS & EMPLOYEE
BENEF ITS
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A restructuring proposal by Hoover Limited in relation to its largest defined benefit
pension scheme, The Hoover (1987) Pension Scheme (the 1987 Scheme), was approved by the Pensions Regulator (tPR) earlier this month. The proposal will see the
1987 Scheme enter the Pension Protection Fund (the PPF) and according to tPR “will
achieve the best possible outcome for members in challenging circumstances, and help safeguard jobs at
the company’s UK sites.”

The 1987 Scheme
The 1987 Scheme has approximately 7,500 members and
is by far the largest of the four defined benefit schemes
operated by Hoover. As at 31 March 2016, the 1987
Scheme had a deficit on a buy-out basis of approximately
£500m and a PPF deficit of approximately £300m.

to pay appropriate levels of deficit repair contributions.
In fact, it was clear that the scheme could not be
properly funded without support from Candy Group
and its shareholders. Candy Group – which had no legal
obligation to provide support to the employer or the 1987
Scheme – declined to provide further financial support.

Financial troubles
At the time of the 1987 Scheme’s 2013 actuarial
valuation, Hoover was having severe financial difficulties.
The inability of the 1987 Scheme trustees and the
employer to agree their 2013 valuation by the statutory
deadline of June 2014 lead to the employer approaching
both tPR and the PPF with several proposals which would
allow Hoover to continue to trade free of the shackles of
the 1987 Scheme. Unfortunately none of these proposals
were successfully implemented and despite extensive
negotiations, the trustee and the employer could not agree
the level of future deficit repair contributions.

The employer’s business continued to deteriorate and
markedly declined as a result of the weakening of the
pound. Forecasts showed that insolvency would occur
within 12 months, even without taking into account any
additional payments to fund the 1987 Scheme to an
adequate level.

Regulated Apportionment Agreement
In early 2017, Hoover made another restructuring
proposal involving a regulated apportionment
arrangement proposal (RAA). An RAA is a mechanism
which allows a distressed employer to separate itself
from its defined benefit pension scheme liabilities if
insolvency is otherwise inevitable, provided that an RAA
would lead to the scheme being better funded than
otherwise following insolvency. The criteria for an RAA
are very strict (this is designed to stop employers abusing
the mechanism) – included is a requirement that the
insolvency of the scheme employer is inevitable within the
coming 12 month period.

n a cash lump sum of £60m from the employer
(materially more than was expected on insolvency);
n the trustee’s expenses in relation to the RAA; and
n ordinary shares representing a 33% stake in the
employer.

Skilled Person’s report
In this particular case, tPR took the decision to appoint
a Skilled Person (under s.71 of the Pensions Act 2004)
to report on the level of deficit repair contributions the
employer could afford to pay into the 1987 Scheme. This
was the first time tPR had exercised this power, which
is a regulatory function reserved for the Determinations
Panel. Both the employer and the trustee of the 1987
Scheme were supportive of this course of action, which
removed the need for an oral hearing in front of the
Determinations Panel.
The Skilled Person’s report found that the employer’s
financial position had deteriorated and it could not afford

Outcome
The Skilled Person’s report broke the deadlock between
the employer and the trustee. As a result of the RAA, the
1987 Scheme is expected to transfer into the PPF at the
end of the assessment period and will receive:

Comment
This is the first RAA of 2017 and only the second in the
last two years. This type of restructuring is rare and tPR
does not approach such proposals lightly. In this case,
the appointment of a Skilled Person eventually broke
the deadlock and provided tPR with clear and extensive
evidence to allow all parties to reach a satisfactory
conclusion. Interestingly the cost of the report was split
equally between the employer and the trustee.
This year’s pensions Green Paper contained amongst
other things, suggestions relating to the simplification
of the process by which stressed employers can separate
themselves from the burden of defined benefit pension
liabilities. If these proposals were ever realised, deals such
as this may become more commonplace. However, in the
meantime the options for employers and schemes facing
similar circumstances are extremely limited.
For further information, please contact Justin McGilloway
at jmcgilloway@wedlakebell.com.

25

S E C T I O N 7 5 D E BTS: DWP CONSULTS ON YET
A N OT H E R PO S S IBLE RELAX ATIO N
Clive Weber
Help is at hand for employers that accidently cease to
have active members, or is it?
Problem
One can liken section 75 for employers in DB multiemployer schemes to a prison. Over the years, various
escape tunnels have been constructed with varying
degrees of success and now another way out has been
proposed.
Rather than an exiting employer paying its section 75
debt, existing alternatives consist of various types of
apportionment arrangements, including most recently
flexible apportionment arrangements and also regulated
apportionment arrangements which can sometimes apply
in “distress” situations; further (but little used) exemptions
relate to business restructurings.
For charity employers participating in a scheme for nonassociated employers – where it may be impossible to shift
scheme liabilities to the shoulders of another scheme
employer – apportionment is usually unavailable.
The problem is increased where employers ‘accidentally’
cease to have any active members (at a time when one or
more other employers continue to have active members).
This triggers a section 75 debt and the ‘period of grace’
provisions (whereby the debt trigger can be avoided if
a new active member is admitted) help only if operated
within tight timescales.
New solution?
In its April 2017 consultation (the Consultation), DWP
propose an alternative – permitting the exiting employer
to defer its section 75 debt (a deferred debt arrangement
or DDA for short).
Under a DDA the Consultation envisages the exiting
employer can, subject to the scheme trustees’ consent,
defer its section 75 debt but it must continue in the
scheme and retain its scheme responsibilities. The DDA
proposal applies both to schemes for non-associated
employers and for schemes with associated employers.
Conditions for DDA
The scheme trustees cannot consent to a DDA unless
various conditions are met including that they are
reasonably satisfied that the “funding test” is passed. This
is the same “funding test” as for flexible apportionment

arrangements. The test has both funding and covenant
elements and can be difficult to apply albeit the problems
can usually be overcome.
Terminating the DDA
Unfortunately the draft Regulations contain so many
conditions about the DDA prematurely terminating that
the DDA concept is almost dead in the water before it
starts. The terminating conditions include where the
trustees are reasonably satisfied that the employer’s
covenant is likely to weaken in the next 12 months. Nor
does the employer have a free hand, even if it wants to
pay its section 75 debt during the deferred period. In this
case it has to agree the due date for calculation purposes
with the trustees before it can trigger its debt.
Way forward
The DWP Consultation closed on 18 May 2017. DWP
intend to consider responses and reply by mid-Summer.
In our view the DDA is a useful concept but the proposed
DDA regime needs to be considerably relaxed if the DDA
is to be of any practical use.
The earliest the new DDA proposals can have effect is
October 2017. Whether this is feasible post the General
Election remains to be seen. By the Autumn we may have
had another General Election!
Other changes
Although the DDA concept may not see the light of day,
two other changes proposed in the Consultation are more
likely to be implemented, namely:
n extending the time for giving a ‘period of grace notice’
from 2 months under the existing legislation, to 3
months; and
n ensuring that an employer merely changing its legal
status (e.g. an incorporated charity becoming a
company) does not itself trigger a section 75 debt.
Generally
Employers participating in multi-employer schemes should
ensure they obtain legal advice on section 75 matters.
Identifying tunnels out of the section 75 prison and how
to use them is important and, should DDA arrangements
be enacted, will become more complicated.
For further information, please contact Clive Weber at
cweber@wedlakebell.com
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DB TRANSFERS

Alison Hills

According to data provided in a Freedom of Information request to Salisbury
House Wealth by the Pensions Regulator, 80,000 workers transferred out of their
employer’s defined benefit (also known as “final salary”) scheme in the year ending
31 March 2017. We expect virtually all of these transfers will have been into defined
contribution (also known as “money purchase”) schemes.
We expect that some of this may be a result of generous
enhanced transfer value exercises (where the employer
boosts the normal level of the transfer value to encourage
members to transfer out of the scheme). Indeed, Salisbury
House Wealth reported that transfer values have increased
dramatically recently. The average transfer value for a DB
scheme is around £213,000, but can reach up to £1.2m
for a £40,000 income.
We also believe a number of these transfers are likely
to be a result of the introduction of the pensions
flexibilities which allows many members of defined
contribution schemes to access all of their benefits
upon attaining age 55.

n

n

Trustees: Have you been approached by the
sponsoring employer asking to carry out a transfer
value exercise? If so, you need to know what your
duties are and what your role in such an exercise is.
Trustees: Have you had your transfer pack (the
papers sent out to members who wish to transfer
out of the scheme) reviewed by a legal adviser since
April 2015 to ensure they are fully compliant with the
complex new statutory requirements?

For further information, please contact Alison Hills at
ahills@wedlakebell.com

Questions for employers and trustees to consider:
n

Employers: Have you considered conducting an
enhanced transfer value exercise to reduce the
liabilities in your defined benefit scheme?
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O F F L OA DING PREMISES
Suzanne Gill

This article is the last in our series of property-focussed pieces.
It highlights key points for HR and legal professionals as well
as management who find themselves involved in the process of
offloading premises to another company.
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You can catch up with our first article “Moving on and
ending the relationship” which looked at moving
on and ending the relationship and our second article
“Breaking up” on breaking up and the service of
break notices.
Transfers
When leased premises are surplus to the company’s
requirements, sometimes the lease can be transferred
(“assigned”) to another company. Most leases can be
transferred as long as the landlord has agreed first. The
landlord’s agreement is normally recorded in a document
called a licence to assign which needs to be signed by the
landlord, the outgoing tenant and the incoming tenant.
The landlord has to be reasonable, so if the incoming
tenant company can produce audited accounts showing
three or more years’ ability to pay rent, there shouldn’t be
too much of an issue. The outgoing tenant will probably
need to guarantee the obligations of the new tenant to
the landlord. There will probably also be an agreement
for sale between the old and the new tenant, with
accompanying due diligence. All these documents take
time to agree: three to six months is not unusual.
This can be a real challenge for HR teams if the staff
working in the relevant premises don’t know the business
might be leaving, or if the TUPE process must be
followed. Successive inspections by parties of besuited
strangers are bound to get the rumour mill going. One or
two tours can be described as an insurance valuation, or a
routine inspection by the landlord. Others will need to be
scheduled out of hours. It might be worth considering the
expense of creating a virtual reality tour for particularly
sensitive situations – this technology is starting to gain
traction in the commercial property market. If the closure
is internally confidential, it’s important to stress this to
external advisors such as lawyers and surveyors, so they
know how to respond to an out of office and who to cc on
emails. And bear in mind that the team who are aware of
the transfer will need to grow over time, especially when
you need to find someone with enough knowledge of the
property to reply to the new tenant’s enquiries.
Wedlake Bell’s commercial property lawyers work very
closely with our employment team and will be happy to
offer advice at any stage.
Underletting
Sometimes HR and legal teams find themselves tasked
with overseeing the disposal of surplus premises. Below we
pick out some key issues for anyone who finds themselves
in that position.

This might be as a result of a redundancy programme or
technological changes.
In these cases, and if the lease allows it, the premises can
be underlet (sometimes called sub-letting). If a company
creates an underlease, it becomes a landlord in its own
right. You’ll need to have the accounts team ready to
issue rent demands, remembering to do this every rent
day. Service charge and insurance costs will need to be
re-invoiced to the under-tenant. Passing on utilities costs
can be more of a challenge if you’re only underletting
part of your own space. You’ll need to consider whether
it’s worth the expense of a sub-meter, which shows how
much electricity has been used, or whether a “fair share”
of costs is something both you and your undertenant will
be happy with.
The landlord’s consent will almost certainly be needed
before an underlease can be created. The lease might
also specify certain terms that must be included in the
underlease. Remember that if you’re dividing premises
in two, you might also need landlord’s consent to the
alterations. Will your reception and security staff be happy
to handle the extra duties created by the undertenant’s
visitors, or should you create two completely separate
entrances to the two spaces? As with an assignment, we’d
recommend you allow three to six months for the legal
process to complete.
We hope you’ve enjoyed this series of articles about
landlord and tenant issues – do let us know! There’s only
been space to skim the surface of what our commercial
property lawyers feel is a fascinating and complex area
of law.
If you have issues around leases please do get in
touch with your normal Wedlake Bell contact, or
with Suzanne Gill in the Commercial Property team
sgill@wedlakebell.com

On 8th November we are hosting the next in
our series of events aimed at in-house solicitors,
supporting them with their continuing competency
requirements. It’s a round table event aimed
at English qualified lawyers, providing a great
opportunity to share best practice and network
with their peers. Anyone wanting to know more
should contact events@wedlakebell.com

The lease terms might mean that it’s hard to transfer or
assign the lease as a whole. For example, the rent due under
the lease might be fixed for five years – at a level which is
now more than the current market rate. Or perhaps the
company wants to keep some presence in the building, but
doesn’t need all the space demised by the lease.
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N E W S FLASH – GOVERNMENT
C ON F IRM S REFO RM OF TA XATION
O F N ON - DO M IC I L IA RIES
Camilla Wallace
On 13 July 2017, the Government confirmed that it
will introduce a second Finance Bill 2017 soon after the
Parliamentary summer recess to implement those policies
withdrawn from the Finance Act 2017 in light of the
General Election. Included will be the major reforms to
the taxation of non-domiciliaries (non-doms), originally
announced in the summer 2015 Budget but subject to
consultation and much debate since then. The reforms
will be backdated to 6 April 2017 (the original date for
implementation), once enacted.
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The reforms include the introduction of new “deemed
domicile” rules whereby non-doms who have been UK
residents for 15 of the past 20 tax years will be treated
as UK domiciled for all tax purposes. A new regime
for offshore trusts set up by affected non-doms before
becoming deemed domiciled will be introduced so as
to protect a deemed domiciled settlor from being taxed
on income and gains arising within the trust in certain
circumstances. Changes will also be brought in so that UK
residential property held within an offshore structure will
no longer be excluded from UK inheritance tax.

TAX

Non-doms have been in a state of limbo since the
General Election announcement, uncertain as to whether
these reforms will go ahead and any pre-emptive planning
they may have carried out would be wasted. We will need
to wait until the full Finance (No.2) Bill 2017 is published
after the summer recess (expected in early autumn)
to see the complete legislation, but the Government’s
confirmation on 13 July, whilst it will generally increase
the UK tax liabilities of non-doms, will be welcome
insofar as it gives relative certainty of what the UK tax
status of non-doms will be for this and future tax years.

Affected non-doms can start to think about pressing ahead
with any planning they may have put on hold, and taking
advice on how the reforms may affect them if they have
not already.
Wedlake Bell’s Private Client team includes specialists in
tax and estate planning for international individuals.
For further information on these reforms or the firm’s
services in this area Please contact Camilla Wallace, Head
of the Private Client Group cwallace@wedlakebell.com.
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