
EQUALISATION LAW



ARTICLE 157 OF THE TFEU

Article 157 of the Treaty on the Functioning of the EU (2012) 
("TFEU") (formerly Article 119 of the Treaty of Rome (1957))

§ 1. Each Member State shall ensure that the principle of equal pay for 
male and female workers for equal work or work of equal value is 
applied.

§ …



BARBER

Barber v Guardian Royal Exchange (1990)

§ the principle of equal pay between men and women also applies 
to occupational pension schemes



Coloroll (1994) and Smith v Avdel (1994)

§ "level up" benefits to those enjoyed by the most favourable sex 
for periods of service from 17 May 1990 up to the date that the 
scheme is amended to equalise benefits (the “Barber Window”)

COLOROLL AND SMITH V AVDEL



Foster Wheeler (2006)
§ where possible, adhere to the scheme provisions
§ if some departure is required, the amendments should represent the 

"minimum interference" to the scheme rules
§ possible options should be compared and considered
§ whether a particular option is appropriate will depend on the 

circumstances of each scheme

FOSTER WHEELER



Section 67 – sex equality rule
§ if an occupational pension scheme does not include a sex equality 

rule, it is to be treated as including one

§ a sex equality rule means a term or a discretion that is modified so it 
does not treat one sex less favourably

EQUALITY ACT 2010 SECTION 67



EQUALISATION LAW - SUMMARY

Summary
§ before 17 May 1990: there is no need to equalise benefits

§ between 17 May 1990 up to the date that the scheme is amended to equalise 
benefits (the "Barber Window"): benefits must be "levelled up" to those 
enjoyed by the most favourable sex

§ after the date that the scheme is amended to equalise: benefits must be equal 
between men and women and can either be "levelled up" or "levelled down"



Questions to ask:
§ What documents can be used to make amendments under the 

scheme's amendment power; and
§ When does the equalisation amendment say that it takes effect 

from?
§ Do any retrospective adverse amendments fall fowl of section 67 of 

the Pensions Act 1995?

I SSUE 1 : DOCUMENT USED TO EQUALISE



§ Court of Appeal: amendments to the scheme must be made by deed, 
not announcement

§ CJEU: in the absence of an objective justification, a pension scheme 
is precluded from adopting a measure to equalise benefits 
retrospectively between the announcement of that measure and its 
actual adoption, even where permitted by domestic law

§ scheme rules did not have retrospective effect to 1 December 1991

I SSUE 1 : SAFEWAY V NEWTON



I SSUE 2 : EQUALISATION METHODS

The "Special Service" Issue:

§ "for periods of Special Service, the Trustees shall have due regard to the 
amount of pension which would have been payable on the basis that the 
Member's Normal Pension Date is age 60, using Final Pensionable 
Salary at that date"



I SSUE 2 : EQUALISATION METHODS

"Normal Retirement Date" means:

(1) in respect of a female Member, age 65;

(2) in respect of a male Member:

(A) in relation to Scheme benefits accrued in relation to
Pensionable Service on and from 1 June 1992, age 60; or

(B) who is other than a Member to whom (2)(A) applies, age 65.



Questions to ask:
§ Is it possible to give effect to Barber equalisation by adhering to the 

scheme rules?
§ If some departure from the scheme rules is required, do the 

amendments represent the "minimum interference" to the scheme 
rules?

§ Is there some reason why, due to the scheme's particular 
circumstances, the proposed method for equalising benefits is the 
most appropriate method?

I SSUE 2 : EQUALISATION METHODS
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